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iv

IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

:

Plaintiff and Appellee,

:

v.

:

JARVIS CLARK MAYCOCK

:

Defendant and Appellant.

No. 950661-CA

Priority No. 2

:

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF THE PROCEEDINGS
Defendant appeals bis convictions for possession of a controlled substance
(methamphetamine), a third degree felony, in violation of Utah Code Ann. §58-378(2)(a)(i)(1994), and possession of drug paraphernalia, a class B misdemeanor, in
violation of Utah Code Ann. §58-37A-5 (1994). This Court has jurisdiction pursuant to
Utah Code Ann. §78-2a-3(2)(e) (1996).
STATEMENT OF THE ISSUES
1. Did probable cause and exigent circumstances justify the warrantless search
of the passenger compartment of defendants' truck when the officer smelled burnt
marijuana during his initial contact with defendant as a result of a traffic stop?
2. Since defendant conceded that the officer had a basis to impound defendant's
truck, has he preserved his inevitable discovery challenge for appeal?

STANDARDS OF REVIEW
This Court reviews a trial court's factual findings for clear error. State v.
SBUIgfiOji, 904 P.2d 220, 224 (Utah App. 1995) (citing State v. Delaney. 869 P.2d 4,
6-7 (Utah App. 1994)). The Court reviews a trial court's determination of whether a
particular set of facts constitutes probable cause nondeferentially for correctness,
affording a measure of discretion to the trial court. LL at 225 (citing State v. Poole.
871 P.2d 531, 533 (Utah 1994) (citing State v. Pena. 869 P.2d 932, 935, 939 n.5 (Utah
1994))).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
United States Constitution, Amendment IV:
The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.
Utah Constitution, Art. I, §14:
The right of the people to be secure in their persons, houses,
papers and effects against unreasonable searches and seizures shall not be
violated; and no warrant shall issue but upon probable cause supported by
oath or affirmation, particularly describing the place to be searched, and
the person or thing to be seized.
STATEMENT OF THE CASE
Defendant was charged in an information with possession of a controlled
substance (methamphetamine), a third degree felony, in violation of Utah Code Ann.
§58-37-8(2)(a)(i), driving under the influence of drugs, a class B misdemeanor, in
2

violation of Utah Code Ann. §41-6-44 (1994), and possession of drug paraphernalia, a
class B misdemeanor, in violation of Utah Code Ann. §58-37a-5 (1994) (R. 1). After
the preliminary hearing, the trial court dismissed the count alleging driving under the
influence (R. 16-18).
During the trial testimony of Officer Fred Swain of the Utah Highway Patrol,
defendant made an oral motion to suppress evidence seized by the officer from
defendant's truck following a traffic stop (T. 19-20).1 The parties argued (T. 20-23),
and the trial court made an oral ruling denying the motion (T. 23-26).
Following trial, defendant was convicted by the jury of the remaining charges
(R. 61-62). He was sentenced on the felony possession charge to an indeterminate term
not to exceed five years in the Utah State Prison and a $5,000 fine, and on the
misdemeanor drug paraphernalia charge to six months in the Juab County Jail.
Execution of the sentences was suspended and defendant was placed on 36 months'
probation (R. 68-70).
Defendant timely appealed (R. 71-74; Utah R. App. P. 4(a)).
STATEMENT OF FACTS
An appellate court views the evidence "in the light most favorable to the trial
court's ruling on the suppression motion.'' Sandv Citv v. ThorsnessT 778 P.2d 1011,
1012 (Utah App. 1989). A copy of the transcript of Officer Swain's trial testimony,
1

Pages from the trial transcript are cited as
3

tt

(T.)."

the suppression motion, arguments, and the trial court's oral ruling (T. 23-26) is
attached (addendum A).
At approximately 9:20 a.m. on Thanksgiving Day, November 24, 1994,
defendant was driving alone in his pickup truck near milepost 217 on southbound 1-15
(T. 9-10, 17, 49). Officer Fred Swain of the Utah Highway Patrol had just passed
defendant's truck, and noticed that it did not have a front license plate, so the officer
pulled back behind defendant, activated his emergency lights, and initiated a traffic stop
(T. 10, 59-60).2 When the officer approached defendant's truck, and defendant rolled
down his window, the officer smelled a light odor of burnt marijuana coming from the
truck (T. 10-11). The officer obtained defendant's driver's license and registration and
asked defendant to get out of the truck (T. 12). Because he smelled marijuana and
believed he would find evidence of marijuana or drug paraphernalia, the officer asked
defendant if he could search the truck. I$L Defendant became "very irritable and upset
and fairly wound up" and refused to consent to a search, asking what "probable cause"
the officer had to search (T. 13, 62). The officer replied that he could smell marijuana
in the truck. LL Defendant responded that the officer could not smell marijuana
because defendant had been smoking cigarettes and there was no way the officer could
smell marijuana through the cigarette smoke (T. 13-14). This struck the officer as odd,

2

Defendant has not disputed, either at trial or on appeal, that this stop was
"justified at its inception." Terrv v. Ohio, 88 S.Ct. 1868, 1879 (1968).
4

since a typical person would say, "No, you can't smell marijuana because there isn't
any marijuana [to smell]" (T. 14).
The officer began his search by looking in the driver's side door pouch where he
found a bottle of Visine and a film container (T. 26-28). The officer testified that
marijuana users often use Visine to take the red out of their eyes caused by smoking
marijuana, and that he had found Visine in more than half the marijuana cases in which
he had been involved (T. 51). Inside the film container was a ball point pen tube that
had been cut short to fit in the container. Id*; Plaintiffs Exhibits 1 and 2). The officer
testified that, based on his training and experience, it was his opinion that this pen tube
was used for inhaling controlled substances, like mediamphetamine (T. 44-45).
At this point in the search, defendant said he was cold, and asked if he could get
back in the truck (T. 29). The officer noticed a jacket draped over the passenger seat,
and asked defendant if he wanted to put it on since he would not be permitted back in
the truck until the officer had completed the search (T. 29). Before giving defendant
the jacket, the officer looked in the pockets and found a small pipe with residue which,
based on his training and experience and its unusual smell, the officer identified as
burnt marijuana (Plaintiffs Exhibit 5; T. 31, 47, 64).3 The officer testified that the

3

During the preliminary hearing before the same trial judge, the officer testified
that, [i]nside of the pipe there [was] marijuana residue" which he described as "ashes
and leftover marijuana and the gunky tar that exists inside of pipes and bongs and
things" (Preliminary hearing transcript at 45; see addendum B).
a
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pipe was not warm, although he had never found a warm pipe even when people were
smoking marijuana as he was pulling them over (R. 63-64).
The officer also found a metal tube (Plaintiffs Exhibit 6; T. 31), a razor blade
with a folding handle (Plaintiffs Exhibit 3; T. 30), and a small green plastic container
that held two little chunks of material which, based on his training and experience and
its unusual smell, the officer correctly identified as methamphetamine (Plaintiffs
Exhibits 7 and 8; T. 30-33, 35-36). A razor blade is used to chop methamphetamine
into powder so that it can be inhaled (T. 46). Since he found the metal tube in the same
jacket pocket as the razor blade and the methamphetamine, the officer concluded that
the tube was used for inhaling the drug (T. 45).
As the officer discovered these items, defendant immediately said, "That's not
my jacket" (T. 37). The officer arrested defendant, advised him of his Miranda4 rights,
and defendant agreed to talk. Id* When the officer asked whose jacket it was,
defendant claimed that a "friend" left it in the pickup (T. 38). When asked what
friend, defendant hesitated, "got kind of nervous" "[h]is lips started to shake a little
bit" and he began "stuttering" when he said "It's just a friend I know" (T. 38). When
the officer asked the friend's name, defendant paused and then said "Kelly Ebell." LL

4

Miranda v. Arizona. 86 S.Ct. 1862 (1966).
6

In response to the officer's questions, defendant could not provide this "friend's"
address or phone number (T. 39).5
The officer then handcuffed defendant, placed him in the patrol car, and
conducted an inventory search of the truck before having it towed (T. 30, 40). Among
other things, the officer found a clip with a burn mark on the end (Plaintiffs Exhibit 4;
T. 30, 50-52, 54-55).6 Based on the officer's training and experience, it was his
opinion that the clip he found was used for smoking marijuana "right down to nothing
without burning [the user's] fingers" (T. 47-48).7
Officer Swain was the only prosecution witness. Defendant did not testify (T.
66), and was convicted of possession of methamphetamine and possession of drug
paraphernalia (T. 61-62, 68-70).

5

The officer called directory assistance and was never able to locate a "Kelly
Ebell" (T. 64).
6

According to the officer's testimony at the preliminary hearing, he found what
he described as the "roach clip" in a pouch under the steering column (Preliminary
Hearing Transcript at 14-15; see addendum C).
7

A preliminary toxicological screening analysis of defendant's blood taken
within two hours after his arrest reportedly tested positive for THC, the metabolite of
marijuana (Preliminary Hearing Transcript at 27-29, 39; see addendum D).
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SUMMARY OF ARGUMENT
1. Probable cause and exigent circumstances justified the warrantless
search of defendant's truck when the officer smelled burnt marijuana during his
initial contact with defendant as a result of a traffic stop. It is well settled that the
odor of marijuana emanating from a vehicle establishes probable cause for the
warrandess search of that vehicle. Therefore, when the officer smelled burnt marijuana
during his initial contact with defendant as the result of the traffic stop, he had probable
cause to search defendant's truck. His discovery of evidence of drug use, including a
pipe containing burnt marijuana and a roach clip, simply corroborated that he had, in
fact, smelled burnt marijuana. There were also exigent circumstances justifying a
warrantless search because the truck was movable, the driver alerted, and its contents
may have been disposed of.
2. Since defendant conceded at trial that the officer had a basis to impound
defendant's truck, he has not preserved his inevitable discovery challenge for
appeal. During argument on his suppression motion, when asked by the trial court
whether he admitted that the officer had a basis to impound his truck, defendant
conceded that he did. Although he now argues that the officer had no such basis,
defendant has not preserved this issue for appeal. Therefore, the trial court's
conclusion that inevitable discovery was an alternative basis for denying defendant's
suppression motion should not be disturbed.
8

ARGUMENT
Point I
PROBABLE CAUSE AND EXIGENT CIRCUMSTANCES
JUSTIFIED THE WARRANTLESS SEARCH OF DEFENDANT'S
TRUCK WHEN THE OFFICER SMELLED BURNT MARIJUANA
DURING HIS INITIAL CONTACT WITH DEFENDANT AS A
RESULT OF A TRAFFIC STOP
Defendant argues that the warrantless search of his truck was not based on
probable cause since the search "did not reveal any evidence to corroborate [the
officer's] assertion that he smelled burnt marijuana emanating from [defendant's]
vehicle" (Def. Br. at 6; emphasis added). Defendant also argues that the search was
not justified by exigent circumstances "because [the officer] could have obtained a
telephonic search warrant with relative ease but chose not to do so." Id.
Defendant's central factual assertions are contradicted by the record. The
officer's search of the passenger compartment of defendant's truck disclosed a pipe
containing burnt marijuana, (Plaintiffs Exhibit 5; T. 31, 47, 63-64), a "roach clip"
with a burn mark on the end (Plaintiffs Exhibit 4; T. 30, 47-48, 50-52, 54-55), and
Visine (Plaintiffs Exhibit 1; T. 26-28). "Taken together, these items all suggested
marijuana use", State v. Spurgeon. 904 P.2d 220, 229 (Utah App. 1995), and
corroborated the officer's testimony that he smelled burnt marijuana.
In addition, this incident occurred Thanksgiving morning, a court holiday (T. 910, 49), and the officer's uncontradicted and unimpeached testimony was that his patrol
9

car radio was not capable of being patched through his dispatcher to a magistrate (T.
16). The officer, patrolling alone, would have had to leave defendant alone at the
scene or ask defendant to accompany him in order to obtain a telephonic warrant.
Thus, he could not have obtained a telephonic warrant "with relative ease" (Def. Br. at
6). In sum, since defendant's factual assertions are contradicted by the record, his
arguments are without merit.
The Fourth Amendment to the United States Constitution protects "the right of
the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures." U.S. Const, amend. IV. The right to be free
from unreasonable searches and seizures extends to a person's automobile. Delaware
v. Prouse. 99 S.Ct. 1391, 1396 (1979h see also State v. Schlosser. 774 P.2d 1132,
1135 (Utah 1989) ("Although a person has a lesser expectation of privacy in a car than
in his or her home, one does not lose the protection of the Fourth Amendment while in
an automobile"). A warrantless search of an automobile must be justified by a showing
of both probable cause and exigent circumstances. State v. Anderson. 910 P.2d 1229,
1236-37 (Utah 1996).
A. Probable cause. As this Court has noted, "It is well settled that the odor of
marijuana emanating from a vehicle establishes probable cause for the warrantless
search of that vehicle." Spurgeon. 904 P.2d at 227 (citing State v. Dudley. 847 P.2d
424, 426-27 (Utah App. 1993); Sfifi alSQ Bobbins v. California. 101 S.Ct. 2841, 2844
10

(1981) (warrantless search of automobile lawful even though based only on odor of
marijuana as officer approached). When the officer smelled burnt marijuana during his
initial contact with defendant as the result of the traffic stop, he had probable cause to
search defendant's truck. LL Therefore, the trial court's conclusion that there was
probable cause to search (T. 25) was correct.
Because the officer found evidence of drug use in defendant's truck (specifically,
burnt marijuana), this court need not address defendant's legal argument that a lack of
corroborating evidence in a plain smell case nullifies probable cause. Sss. Spurgeon.
910 P.2d at 228-29; State v. Naisbitt. 827 P.2d 969, 973 n.8 (Utah App. 1992).
B. Exigent circumstances. In Anderson, the Utah Supreme Court held that
"exigent circumstances exist when 'the car is movable, the occupants are alerted, and
the car's contents may never be found again if a warrant must be obtained.'" 910 P.2d
at 1237 (quoting State v. Limb. 581 P.2d 142, 144 (Utah 1978) (quoting Chambers v.
Maronsy, 90 S.Ct. 1975, 1981 (1970))). Although the trial court did not make a
specific finding of exigent circumstances (T. 23-26),8 such are the circumstances in this
case. Defendant had been traveling alone in his truck on the interstate highway in rural
8

The Utah Supreme Court has written, "when a trial court has failed to make
findings of fact on the record, we will 'assume that the [trial court found facts] in
accord with its decision' whenever it would be 'reasonable to assume that the court
actually made such findings."' State v. Lopez. 873 P.2d 1127, (Utah 1994) (quoting
State v. Ramirez. 817 P.2d 774, 787-88 & n.6 (Utah 1991)). It is reasonable to make
such an assumption in this case.
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Juab County (T. 9-10, 49). The traffic stop and the officer's request for consent to
search defendant's truck alerted defendant that the officer had smelled marijuana and
sought evidence of drug use in his truck (T. 10-14, 62). It was Thanksgiving morning
(T. 9, 49). The uncontradicted and unimpeached testimony of the officer was that his
patrol car radio could not be patched through his dispatcher to a magistrate (T. 16).
Both defendant and the officer were alone (T. 9, 17). Therefore, if the officer had left
defendant to fmd a telephone in order to obtain a warrant, defendant could easily have
disposed of the drugs and paraphernalia in the officer's absence. £fi£ Anderson, 910
P.2d at 1237.
Finally, defendant seems to argue that the State must show that the officer could
not obtain a telephonic warrant in addition to demonstrating exigent circumstances.
However, this Court has concluded that there is no such requirement. State v. Morck.
821 P.2d 1190, 1194 n.l (Utah App. 1991).
In sum, probable cause and exigent circumstances justified the warrantless
search of defendant's truck. The trial court' ruling denying defendant's motion to
suppress should not be disturbed.

12

Point H
SINCE DEFENDANT CONCEDED AT TRIAL THAT THE
OFFICER HAD A BASIS TO IMPOUND DEFENDANT'S TRUCK,
HE HAS NOT PRESERVED HIS INEVITABLE DISCOVERY
CHALLENGE FOR APPEAL
During argument on his suppression motion, when asked by the trial court
whether he admitted that the officer had a basis to impound his truck, defendant
conceded that he did (T. 23). Hence, although he now argues that the officer had no
such basis, defendant has not preserved this issue for appeal. State v. Anderson. 929
P.2d 1107, 1108-1109 (Utah 1996^: see also State v. John. 770 P.2d 994, 995 (Utah
1989); State v. Dunn. 850 P.2d 1201, 1220 (Utah 1993). Therefore, the trial court's
conclusion that inevitable discovery was an alternative basis for denying defendant's
suppression motion (T. 25) should not be disturbed.
CONCLUSION
Defendant's convictions should be affirmed.
RESPECTFULLY submitted this M-fU day of March, 1997.
JAN GRAHAM
Attorney General
BARNARD N. MADSEN
Assistant Attorney General
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P R O C E E D I N G S

(The following is the testimony of Officer
Fred Swain.)
THE COURT:

You may be seated*

We 9 re back on

the record state of Utah vs. Jarvis Maycock, Case
No. 951400045.
Ladies and gentlemen of the jury, the record
ought to reflect that counsel and their respective
clients are present.

The jury is seated.

We now have a certified court reporter who is
seated before you.

Previously we've made a record by

virtue of tape, a tape recorder.

A certified court

reporter takes and makes a record of everything that's
spoken within the courtroom setting.

It's a verbatim

record.
And with that, counsel, I invite you to call
your first witness.
MR. LEAVITT:

The State calls Officer Fred

Swain, Trooper Swain, to the stand.
THE COURT:

Come forward.

The record ought

to reflect that he has been previously sworn outside
the presence of the jury and that he is proceeding
under oath.
Vonda Bassett CSR, RPR (801) 429-1080
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OFFICER FRED SWAIN
called as a witness herein, and having previously been
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. LEAVITTS
Q

Can you please tell us your name.

A

Fred S. Swain.

Q

And, Trooper Swain, where do you live?

h

Nephi.

Q

And what is your occupation?

A

I'm a trooper with the Utah Highway Patrol

and a part-time city police officer.
Q

And to have become a trooper for the Utah

Highwa y Patrol have you received training relative to
that j ob?
A

I have.

Q

Can you describe what some of that training

has been?
A

I went to the police academy.

was ani ll-week course.

I believe that

And it was pretty general.

They tried to cover almost everything that you might
run into in law enforcement.

I hired on with the

Brigham Young University police shortly thereafter.
was thtere just short of two years.

And each year to

keep y'our certification as a peace officer, you're
Vonda Bassett CSR, RPR (801) 429-1080

I
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required to have 40 hours minimum of in-service
training.

And in each of the years I was at Brigham

Young University, I had veil over 100 hours each year.
Sines then I have kept my certification
current as a peace officer during ths time that I've
been on ths highway patrol, which will be four years
on July 7th.
Q

So you have a total of nearly six years as a

peace officer?

tor

A

It will be six years on September 6th.

Q

All right.

As part of your job as a trooper

the highway patrol have you attended training

classes that deal specifically with drugs and the
interdiction of drugs?
A

Yes.

Q

Can you detail how many of those there have

been, what sorts of classes they are for the jury?
A

The first class that I'm thinking of was in

the police academy, and that was a drug identification
class.

They brought in narcotics officers that showed

us different types of drugs.
of drug paraphernalia.
were used.

They showed us the types

They told us how the drugs

They allowed us to handle the drugs, see

what they smelled like.
Another class that I went to was in an
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6
in-service for the highway patrol, and that was a very
similar class.

it was a repeat of the first class.

Another class that I attended was, I think,
in two or three days.

It's a two-day class.

It was

called Desert Snow, and that was an advanced highway
interdiction class.
Q

When you say, "interdiction," what do you

mean by that term?
A

The whole idea behind drug interdiction or

highway interdiction is to pay attention to indicators
of drug activity while making routine traffic stops
for traffic violations and equipment violations, and
when seeing those indicators, to act upon them and
develop drug cases.
Q

Why is that important to know and understand

drug indicators?
A

Well, because when you're stopping someone

for speeding, that's really all you're allowed to
investigate unless something occurs during that
traffic stop that changes the scope of that traffic
stop.
Q

Is there a possibility that people who use

drugs and drive, drive impaired?
A

That's correct.

Q

Is that a reason why it's of importance to
Vonda Bassett CSR, RPR
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the highway patrol?
A

It is.

In fact, the number one -- the

highway patrol has ten areas of emphasis that they
And the number one most important area of

work on.

emphasis is that of taking the impaired driver off the
road.
Q

Now, can you detail the other classes that

you have attended relative to drugs?
A

The last class that I took was on February

7th, 1995, just a few months ago.

That was an

eight-hour class, and it was taught right over here in
the fire station classroom.
MR. ADAMS:

I'm sorry.

When was that taken,

this last class that you just testified to?
THE WITNESS:

It was on the 7th of February,

1995.
MR. ADAMS:

Your Honor, in all due respect, I

think it would be somewhat irrelevant because I think
it's his training as of November, 1994.
THE COURT:

I think that's correct.

Sustained.
MR. LEAVITT:
Q

We 1 11 move on.

(BY MR. LEAVITT)

Prior to November 24th,

1994, Officer, had you received training specific to
the drug interdiction?
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A

I had.

The most important training of all

would be my experience*
Q

Can you detail some of your experience for

A

Since I've been on the highway patrol, I have

ui?

initiated 215
Q

—

Let me stop you.

Prior to November 24th,

1994, can you detail what your experience would have
been?
A

At that time —

at the time of this traffic

stop on Thanksgiving Day I had initiated approximately
150 drug cases as a trooper for the Utah Highway
Patrol» •
Q

And prior to Thanksgiving Day of last year,

how mamy of those would have been methamphetamine
cases?
A

Approximately between 15 and 20 cases would

have been methamphetamine cases.
Q

Based on this training and experience you've

had, can you detail some of the effects that
methamphetamine has on people in general?
A

It causes people -MR. ADAMS:

Again, your Honor, I think it

would be somewhat irrelevant because this isn't a case
about th e ingestion or use or impairment of
Vonda Bassett CSR, RPR (801) 429-1080

1

9

methamphetamlne.

It's a case about possession of

methamphetamlne and possession of drug paraphernalia.
I think this would be somewhat irrelevant•
THE COURT:

Mr. Leavitt.

MR- LEAVITT:

Your Honor, I believe that the

jury is entitled to know the effects of
methamphetamlne•
THE COURT:

I'll allow it over objection.

Get through it quickly, though, counsel.

It will be

background information.
MR. LEAVITT:

I'll be very brief, your Honor?

THE WITNESS:

It causes paranoia.

an increased heart rate.
blood pressure.

It causes

It causes an increase in

It curbs people's appetite, causes

mood swings, gives people a feeling of euphoria,
causes irritability and anxiety.

Chronic use of

methamphetamlne can cause permanent brain damage.
Q

(BY MR. LEAVITT)

Officer, were you on duty

on the 24th day of November of 1994?
A

I was.

Q

And where were you on duty?

A

At the time of this incident I was south of

Nephi on Interstate 15 within Juab County.
Q

And can you tell me what —

or I should say,

did you have occasion to come in contact with this
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defendant?
A

I did.

Q

Can you tell me under what circumstances that

occurred?
A

I was traveling southbound on the interstate,

and I passed the defendant in his vehicle.

As I

passed and got in front of his vehicle, I noticed that
his front license plate was not mounted on the
vehicle.

And so I moved my vehicle behind his, turned

on my emergency lights, and made a traffic stop.
Q

Is that the sort of violation for which you

routinely stop?
A

It is.

Q

What occurred after you stopped the vehicle?

A

I approached the vehicle.

Mr. Maycock rolled

his window down, and I could smell a light odor of
marijuana coming from the vehicle.

He gave me his

driver's license.•
Q

I

Let me stop you and ask you how is it that

you determined that the odor you detected was
marijuana?
A

I've smelt that odor scores of time.

I've

been around that odor as a teenager when other people
were smoking marijuana around me.

And I have scores

of evidence in my evidence locker currently with
Vonda Bassett CSR, RPR (801) 429-1080
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paraphernalia that have that odor on it*
MR. ADAMS:

May I briefly voir dire?

THE COURT:

Yes, sir.

VOIR DIRE EXAMINATION
1 BY MR. ADAMS:
Q

Is the smell you smelled one of burning

marijuana or one of marijuana in its natural state, if
I may?
A

Burnt marijuana.
MR. ADAMS:

Burnt marijuana.

Thank you, your

THE COURT:

You may proceed, counsel.

Honor.

DIRECT EXAMINATION CONTINUED
BY MR. LEAVITT:
Q

Trooper, when you say, "burnt marijuana,fl

what do you mean by that?
A

Well, the odor of a bag of marijuana that has

just been freshly picked is somewhat different from
the odor of burnt marijuana.
Q

Or marijuana which has been smoked?

A

Correct.

Q

Presumably.

Possibly not smoked.

I suppose

someone could just burn marijuana; is that correct?
A

Thatfs correct.

Q

What occurred after you smelled the odor of
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burned marijuana?
A

I got the driver's license and registration

from Mr. Maycock, and I asked him to exit his vehicle.
And at that time I asked him if I could search the
vehicle.
Q

And why did you ask him if you could search

the vehi cle?
A

Because I could smell marijuana, and I

believed that I would find marijuana or drug
paraphernalia or evidence of the marijuana use in the
vehicle.
Q

Why was that important to you as a trooper of

the highway at that patrol?
A

That's my job.

Q

Is there some sort of an effect that that

would have on someone who could be on such a
controll ed substance?
A

Yes.

First of all, you're dealing with a

possess!on of a controlled substance violation under
the lav and with a possible impaired driver.
Q

All right.

Now, can you tell me —

as you

visited with Mr. Maycock, before asking him to search
the vehicle, can you tell me about his demeanor, about
his presence?

1

A

He seemed to be okay at that time.

When I
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did ask to —

when I did ask to search the vehicle, he

became very irritable and upset and fairly wound up.
Q

What was his response when you asked to

search the vehicle?
A

He said, "No."

Q

Did he elaborate at all?

A

No.

He just said, "You don't have the right

to search my vehicle."
Q

What did you respond?

A

I told him that I was going to search the

vehicle, and he asked me why.

Actually he asked me,

"What probable cause do you have to search the
vehicle?"
Q

Did that surprise you?

A

Well, the term "probable cause" would

indicate that he's had some education or experience
with the legal terminology of probable cause which
means reason to believe which is also what you need in
order to search without consent.
Q

All right.

A

And I explained to him the probable cause

that I had is that I could smell marijuana in his
vehicle.
Q

What occurred next, Officer?

A

He told me that I couldnft smell marijuana in
Vonda Bassett CSR, RPR (801) 429-1080

14
the vehicle because he had been smoking cigarettes,
and there isn't any way I could smell marijuana
through the cigarette smoke*
Q

Did that strike you as odd?

A

It did.

Q

Why?

A

Because a typical situation is an individual

would say, "No, you can't smell marijuana because
there isn't any marijuana."

He didn't say that.

He

said, "You can't smell marijuana because I've been
smoking cigarettes, and you couldn't smell marijuana
through the cigarette smoke."
Q

What did you respond when he said that?

A

I told him that I could smell it, and I

commenced with the search of the vehicle.
MR. ADAMS:

May I briefly voir dire at this

juncture, your Honor?
THE COURT:

Yes, sir.

MR. ADAMS:

Thank you.

VQIR PIRE EXAMINATION
BY MR. ADAMS:
Q

The reason that you stopped the Maycock

vehicle at this time was for a front license plate; is
that correct?
A

Thatfs correct.
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Q

And you know that to be a misdemeanor under

Utah law ; is that not correct?
A

It's either an infraction or class B

misdemeanor.
Q

And possession of marijuana is also a

misdemeanor in the state of Utah unless it's within
certain quantities; isn't that true?
A

Unless you have an ounce and a half, and then

you have a stamp act violation; or with a pound, you
have a felony.
Q

But simple possession or smoking marijuana is

also a m isdemeanor; isn't that correct?
A

If you have under an ounce and a half, you're

still dealing with a misdemeanor.
Q

That's correct.

At this time, based on your smell, you had

absolute ly no reason or probable cause to believe that
there were large quantities or stamp act violations at
this tim e, did you?
A

I really

—

MR. LEAVITT:
object.

Your Honor, Ifm going to

I believe that this line of questioning lacks

relevanc e in that it appears to be heading towards an
issue of law as to the legality of a search and not to
a quest!on of fact.
THE COURT:

Do you wish to respond?
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MR. ADAMS:

I do, your Honor.

I would like

to lay foundation for the search.
THE COURT:

You may ask questions that elicit

respon ses regarding facts and observations of the
officer made.

But as to the issues of law

MR. ADAMS:

Okay.

—

I appreciate that, and I

apologize.
Q

(BY MR. ADAMS)

And there*s no question that

Mr. Maycock denied you consent to search his vehicle;
isn't that true?
A

Correct.

Q

You had, did you not, a Utah Highway Patrol

vehicl e with you?
A

I did.

Q

And in that vehicle you had a radio?

A

I do.

Q

And that radio was capable of calling either

your dispatch or being patched into judges or other
court officers who had the ability to review the
necess ity for a search warrant; isn't that true?
A

No.

Q

And why is that not true?

A

I do have the ability to call dispatch, but

it is not patched into court officers or judges.
Q

You had the right and ability to seize that
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car at that time, did you not?
A

I feel like I could have detained the vehicle

possibly, yes.
And there was no other drivers or passengers

Q

associated v:Lth that vehicle other than Mr. Maycock,
was there?
A

That•s correct.

Q

And you did not see, visibly observe,

anything in that vehicle, did you, that led you to
believe that it would or could have been secreted away
or moved or anything of that nature at that moment in
time?
MR. LEAVITT:

Your Honor, I continue my

objection.
THE COURT:

Ifll sustain the objection.

It

clearly goes to the legality of the stop.
MR. ADAMS:

That's just a factual situation

that I wanted to make sure of that he saw no other
things other than -- the whole —

maybe I could ask it

this way.
THE COURT:

Inquire as it relates to what he

observed specifically, and you may ask that.

That's a

proper question.
Q

(BY MR. ADAMS)

Did you observe any other

things or items in that car at this time other than
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the smell of marijuana that led you to search without
consent?
h

Things and items, no*
MR. ADAMS:

my voir dire.

Your Honor, that would conclude

And before we go further, I'd like to

make a legal argument outside the presence of the
jury.
THE COURT:

We'll excuse the jury at this

point in time.
And, ladies and gentlemen, by virtue of that
excusal, I will caution each of you not to discuss the
case with anyone, amongst yourselves or with the
parties involved or with the attorneys involved or any
witnesses.

Next, not to show your notes to anyone if

you've taken any notes.

Next, not to attempt to learn

anything about this case outside of this courtroom
setting.

And, lastly, to avoid any radio, T.V. and

newspaper comment respecting the trial.
With that —

let's see.

Where's Terrance?

We need him.
MR. LEAVITT:

Would you like me to go find

him, your Honor?
THE COURT:

He needs to be found.

We need

him to take the jury to either a jury deliberation
room or some confinement.
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(Time lapse.)
MR. LEAVITT:
THE COURT:

Here he is, your Honor.
I'll excuse the jury briefly at

this point in time and recall them after we've
addre ssed the legal issues.
(At 1:25 p.m. the jury was dismissed, and the
following proceedings were held:)
THE COURT:

Trooper Swain, you may step down.

And,, counsel, you may proceed.
MR. ADAMS:

Thank you, your Honor.

Based

upon my voir dire of this witness, your Honor, I would
like to request a motion of the Court to suppress any
fruit s of a search of that vehicle.
And that motion would be based upon the
following.

Number one, I think it's clear and in the

light most favorable to the prosecution, this young
man was stopped pursuant to a routine traffic stop for
having no front license plate.
T w o j,

that a search was evidently conducted

based solely on the smell of burnt marijuana -- pardon
me.

That even before that search, specific authority

was w ithheld by the proprietor and owner of the
vehic le, the driver of the vehicle, to search that
car*

And that absolutely no other items other than

the smell of marijuana were used to base probable
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cause for the search*
And it would be our position, your Honor,
that the smell of marijuana certainly may be probable
cause to obtain an affidavit and a search warrant of
that vehicle where the officer clearly had the right
and ability to either get that via telephonic measures
or impound the vehicle, which, in fact, did happen,
although not in the record, at a time where he could
appropriately and pursuant to constitutional law, both
state and Federal, obtain a search warrant and search
that vehicle.
His testimony is clear that this was just a
search he wanted to conduct based on the smell of
marijuana, and that he had every right, reason, and
ability to obtain a proper and lawful search warrant
and really no reason not to based on the fact that he
searched that vehicle over the objection of the
defendant and based only on a smell of burnt marijuana
and absolutely nothing else.
THE COURT:
MR. LEAVITT:

You may respond, counselor.
Your Honor, I believe the issue

here -- there are two issues, the State believes.
First is the issue of timeliness as to the motion, and
the State believes that the motion is not timely, and
that for that reason alone it ought to be denied.
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Rules of Criminal Procedure clearly state that the
motion to suppress shall be filed five days prior to
trial.
Assuming, however, that the Court disregarded
or decided otherwise, the issue then becomes whether
this search without a warrant was j ustified under an
exception to the warrant rule, the constitutional
provision of the warrant.
And at that point we need to start looking at
all the circumstances.

Number one, we have a vehicle

on the highway that is going to be easily removed if
the officer seeks a warrant.

We have an inability to

telephone a justice or a magistrate for a warrant.
And letfs not forget the fact that this is all
happening at 9:00 in the morning on Thanksgiving
morning, which heightens the inability of an officer
to go around and secure a warrant.
Under the circumstances a warrantless search
of the vehicle under the exceptions granted to exigent
circumstances, in other words, the car is going to
leave, the search was justified*
Based on those two arguments, the motion to
suppress ought to be denied*
MR. ADAMS:

Your Honor, as to the issue of

timeliness, as I was instructed and we discussed
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earlier, I think a pretrial motion to dismiss may be
appropriate to be not considered if in fact the motion
wasn't filed.
However, your Honor, the Rules of Criminal
Procedure clearly provide that any time during a trial
that problems with evidence or anything else comes up
based on the testimony, that a motion to suppress or
any other type of motion involving evidence certainly
may be brought up after the appropriate testimony is
taken.
Your Honor, the issue here is whether this
was an appropriate searched and the fruits of it ought
to be used in this case.

And I donft see that we have

one iota reason why that officer couldnft have -- even
if it was Thanksgiving and there was no JP f s or judges
around and he didn't even have a radio, he still had
the ability, as he did, to impound that car.
He had probable cause for an affidavit to get
a warrant, and then there's simply no reason that the
search and seizure rules were not followed.

There is

not an exception to this one based on the clear facts
he's testified to.
And, again, your Honor, we'd request that all
fruits of that search be suppressed because he did not
have a warrant, and he did not properly follow the
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rules for a warrant under these situations.
THE COURT:

Thank you, counsel.

Is it

defense's position that he had a basis to impound the
vehic le but simply failed to do so?
MR. ADAMS:

He didn't —

and maybe I should

have elicited that, and I could maybe recall him for
that.

He did impound it, and he did keep it.
It's our ba sis that there are reasons for

obtai ning search warrants, your Honor.

And those

reasons have to be set forth and based in an
And none of those were followed in this

affid avit.

case, your Honor.
He ]mst simply wanted to search that car
right then.
anyway.

And he impounded it later and took it

And it just isn't proper.

And he shouldn't

be allowed to put fo rth anything from that search that
he took.

It1 s just clearly wrong.
THE COURT:

this subject vehicle

We all know that he impounded
But is the defense admitting

the fact that he had the basis to impound the subject
vehic le?
MR. ADAMS:

Yes.

THE COURT:

Okay.

MR. ADAMS:

And I believe he also said yes.

THE COURT:

Okay.

Well, the question is
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whether or not under these circumstances he's entitled
to a warrantless search.
It's acknowledged that the search was, in
fact, warrantless.

Does it fall under any type of

exception?
Nov, it seems to me that the traveling
public —

one of the things our appellate courts have

looked at is the issue of detainment on the highways
and how long it would take and interference with the
traveling public.»

l

If he notes the smell of burnt marijuana,
which has said he has, then he makes some peripheral
searched without a warrant and does not locate any
whatsoever, I suspect he's going to send him on down
the highway.
vehicle.

We don't have an impoundment of a

We don 't have a detention or delay of the

traveling public whatsoever under those circumstances.
The question here is whether he's entitled to
it.

It appears to me the smell of burnt marijuana, if

it's established that the officer has background and
there's sufficient foundation relative to his or her
knowledge of the smell of marijuana in its various
forms, that that constitutes probable cause.
With probable cause he can search the subject
vehicle.

And I don't know under those circumstances

1

1
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the mere response by a defendant or the driver of a
vehicle that, "You can't search," disallows the
warrantless search.

I don't know of any case law that

suggests that at that point in time as long as there
is probable cause.
We have a vehicle on 1-15.

It's on

Thanksgiving morning at approximately 9 a.m., fairly
cold temperature.

There may be some inability to

contact a magistrate on that particular morning.
don't know that.

I

But you do have probable cause to

search the vehicle.
Secondarily, if there's an admission that you
have a basis to impound at that point in time or
there's an admission of probable cause at that point
in time that he could secure either a warrant for that
purpose or simply impound it, it seems the issue of
inevitability also arises under those circumstances.
I'm going to find there was probable cause to
search.

And based upon all of the facts and

circumstances involved, that the doctrine of
inevitability also comes into play.

With that, I'll

deny your motion to suppress at this time, counsel.
There'8 also a question as it relates to
timeliness.

However, I respect the fact that at any

point in time in a criminal trial and you can bring
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motions or attempt to defeat the introduction of
evidence.

Certainly all of this was known back at the

preliminary hearing stage, although I believe it was
another attorney that handled that; is that right?
MR. ADAMS:

No, your Honor*

MR* LEAVITT:
THE COURT:
deny your motion*

I handled it.

Another prosecutor.
Oh, another prosecutor*

I'll

You've taken exception to that*

And let's call the jury back in, and let's proceed.
(At 1:37 p.m. the jury returned to the
courtroom and the following proceedings were
held:)
THE COURT:

You may be seated.

The jury has

returned.
Trooper Swain, if you111 retake the witness
stand and respond to questions from Mr. Leavitt, and
then Mr. Adams may have questions for you.
DIRECT EXAMINATION CONTINUED
BY MR. LEAVITT:
Q

Trooper Swain, after you told the defendant

you could smell marijuana and you were going to
search, what happened next?
A

I then started to search the vehicle.

Q

And you commenced that search by doing what?

A

I opened the driver's door, and the first
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thing that I found was a bottle of Visine in the
driver's side door pouch and a fila container.

And I

opened that film container, and there was a short -what it was was a ball point pen that had been cut
down to a short length to fit into the film container.
Q

I shov you what the cleric of the court has

marked as Plaintiff's Exhibit No. 1 and Plaintiff's
Exhibit No. 2 and ask you if you can identify those
particular exhibits?
A

This is the bottle of Visine that was in the

door pouch, and this is the film container that was in
the door pouch, and this is the section of ball point
pen that has been cut off short.
MR. ADAMS:

I object to any characterization

of what may or may not have been done to it.

I think

that's a matter of fact that's up to the jury.
THE COURT:

He can testify as to whether it

appears to be a portion of a pen.
MR. ADAMS:

If asked.

I don't believe he was

asked that.
THE COURT:
that extent.
Q

I'll sustain the objection to

Restate your question.

(BY MR. LEAVITT)

Does the tube that you're

holding in your right hand appear to be a ball point
pen canister or encasing?
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A

Yes.

It appears to be the type of piece of

tube that a ball point pen inserts in.
Q

Does it appear to have been cut off?

&

It does.

You can see that it's cut off on an

angle.
Q

Nov, when you took possession of these two

items, what did you do with them?
A

Put them in my shirt pocket.

Q

And then what did you do with them after

that?
A

They've been in my possession since then

except for the time that I sent the items to the crime
lab.
Q

And were they returned from the crime lab to

A

Yes.

you?

MR. LEAVITT:

Your Honor, we would move for

the introduction of Plaintiffs Exhibit No. 1 and 2 in
evidence.
MR. ADAMS:

May I just briefly look at them,

your Honor?
THE COURT:

You may, sir.

MR. ADAMS:

Your Honor, I would again raise

my objection to those items as being the fruits of an
illegal and improper search and seizure.
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MR. LEAVITT:
THE COURT:

Your Honor.
I'll deny that.

They may be

received over objecti on.
(Exhibits 1 and 2 received into evidence.)
MR. LEAVITT:

Thank you.

Your Honor, may we

approach the bench?
THE COURT:

You may.

(Bench conference held off 'the record.)
THE COURT:
MR. LEAVITT:

You may proceed , counsel.
Has the Court ruled on the

admissibility of the evidence?
THE COURT:

I overruled the objection.

It

was rece.Lved.»
MR. LEAVITT:
Q

Thank you.

(BY MR. LEAVITT)

Now, what occurred next,

Officer?
A

Mr. Maycock told me that he was cold and

asked if he could get back into the pickup.
Q

And what did you say?

A

Well, I noti ced there was a jacket draped

I over the passenger se at, and I asked him if he wanted
to put that jacket on

I told him he wasn't getting

back in the truck until I was done.

And I offered the

jacket to him, and he said that he would like the
jacket.
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Q

So what didI you do then?

A

I searched the jacket and located further

items o f contraband.
MR. ADAMS:

I object, your Honor, to

charact erize that aa\ contraband.
THS COURT:

Sustained.

You may proceed,

counsel e
(BY MR. LEAVITT)

Q

Officer Swain, I'm showing

you savsral exhibitsi, Plaintiff's Exhibit No. 3, which
has been marked as No. 3, and ask if you can identify
that exhibit?
A

This is a razor blade.

It folds up into a

little handle.
Q

And where dlid you find that razor blade?

A

That was inside of the pocket in the jacket.

Q

And I show you what has been marked as

Plaintiff's Exhibit No. 4 and ask if you can identify
that?
A

This is a ctlip.

the end, of it.

The clip has a burn mark on

And that was found actually later

during an inventory of the vehicle.
Q

Okay.

Whent you say, "an inventory,11 what do

you mea n?
A

That means I was going to tow the vehicle.

Before towing a vehicle, we always write down the
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items that are in the vehicle and go through each
compartment.
Q

That's when I discovered that item.

I show you Plaintiff's Exhibit No. 5 and ask

if you can identify that?
A

This is a small pipe.

place to put —
there.

It opens.

There's a

there's obviously been substances in

It smells of marijuana.

I've seen several

pipes like this, each time containing marijuana.
Q

I show you what has been marked —

first of

all, where did you find that Exhibit No. 5?
A

That was in the jacket pocket.

Q

I show you Exhibit No. 6 and ask if you can

identify that?
A

This is a metal tube.

Q

Where did you find the metal tube?

A

In the pocket with the pipe and the razor

blade.
Q

Thank you.

Now, finally I show you

Plaintiff's Exhibit No. 7 and ask if you can identify
that?
A

This is a little plastic, green container.

It has a lid on it.
chunks or rocks.

Inside you can see two little

At the time I found that item I

opened it, looked at it, and smelled the air above the
container.

It smelled like methamphetamine.
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MR. ADAMS:

I object, your Honor.

I don't

believe we've had proper foundation for that.
THE COURT:
Q

I'll sustain the objection.

(BY MR. LEAVITT)

When you found the green

container, what did you do?
A

I opened the lid, looked at the substance

inside of it, and smelled it.
Q

Now, is it your experience as an officer

—

how many methamphetamine cases did you say you had
done prior to the 24th of November?
A

Approximately 15 at that time.

Q

Of the approximately 15 cases that you had

done -- did you also say you had experience or I
should say training where you had smelled drugs?
A

Yes.

Q

Did you smell methamphetamine as part of your

training?
A

Yes.

Q

Based on your training and experience, were

you able to form an opinion as to what was inside the
green vial?
A

Yes.

Q

What was that opinion?

A

It is my opinion that it is methamphetamine,

and that's because of the way it appears to be, the
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way it looks, the chunkiness of it -- methamphetamine
will do that after a time —
it has.

and because of the odor

Methamphetamine has a very distinct,

chemical, sour odor that is consistent from each time
that I 9 ve smelled it,
Q

Based on your training and experience that

you've already testified to, is the quantity of
methamphetamine which you have there sufficient to
affect the central nervous system in the way that you
testified that methamphetamine does?
A

Yes.

Q

Can you tell me where you found that, Exhibit

No. 7 that is?
A

Exhibit No. 7, this suspected methamphetamine

was found in the jacket pocket with the metal tube,
the razor blade, and the pipe.
Q

What did you do with them after you found

them?
A

Put them in my pocket.

Q

And when you took them out of your pocket,

where did you put them?
A

They went in my evidence room until they were

analyzed.
Q

Did you take any fingerprints or anything

like that of any of these exhibits?
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A

NO.

Q

Why?

A

Because I picked the* up as I discovered

them, putting my own prints on the items.
Q

Does that have a tendency to destroy prior

prints?
A

It does.

Q

Nov, after you put it in your evidence

locker, can you tell us what happened to the evidence?
A

I delivered it to the crime lab.

Since then

it's been delivered back to me.
Q

And what was the purpose of giving it to the

crime lab?
A

The crime lab analyzed the substance in this

green container.

And the results of that analysis

indicates that -MR. ADAMS:

Ifd object, your Honor.

I

believe the document would speak for itself.
THE COURT:
Q

It will, counsel.

(BY MR. LEAVITT)

I'm showing you what's

been marked as Plaintiff's Exhibit No. 8 and ask if
you can identify this document?
A

This is the lab results from the State Crime

Lab.
Q

Did you receive that from the State Crime
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Lab?
A

I did.
MR. LEAVITT:

Your Honor, we'd move for the

introduction of Plaintiff's Exhibits 3 through 8.
THE COURT:

I think there's a stipulation

—

what is this marked?
MR. LEAVITT:

That is 8.

There is a

stipulation with regard to it.
MR. ADAMS:
your Honor.

We have no objection to No. 8,

And I have, as the Court is aware, a

continuing objection to those other items.
THE COURT:

On the same bases you stated

MR. ADAMS:

Yes.

THE COURT:

I'll overrule that objection as

before?

it relates to up through No. 7 and then show that
there's a stipulation for the introduction of
Plaintiff's No. 8.
(Exhibits 3, 4, 5, 6, 7 and 8 received into
evidence.)
MR. LEAVITT:
Q

All right.

(BY MR. LEAVITT)

Thank you.

Can you look at

Plaintiff's Exhibit No. 8 and describe what it is?

I

think you may have already described it.
A

This is a report from criminologist Jennifer
Vonda Bassett CSR, RPR (801) 429-1080

36
M. Angus and Kevin L. Smith.

That's completed in

reference to their analysis of the substance.
MR. ADAMS:

Your Honor, if I may, I would

like to offer that ve have stipulated that that
document relates to that little green vial.
THE COURT:

You may.

MR. ADAMS:

And it's the result of that

little, green vial and that little, green vial only*
THE COURT:

Correct.

That's the stipulation,

as I understand it.
Q

(BY MR. LEAVITT)

Was anything else analyzed

except that little, green vial?
A

Actually, it's the substance in the green

vial.
Q

So it was the stuff inside?

A

Correct.

Q

What did the criminologist state was inside

the green vial?
A

Methamphetamine was identified in the plastic

container.

The total weight of the off-white solid

was 130 milligrams.
Q

And based on your training and experience, is

that sufficient for personal use of methamphetamine?
A

It is.

Q

Now, Officer, after you found -- let me take
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you back to tha highway scana again, if I can.

What

happened aftar you found these items, Plaintiff's
Exhibit Nos. 3 through 7, in tha shirt pocket?
A

I than told Mr. Maycock that ha was undar

arrast, and Z raad to hiai his rights*
Q

Did ha make any statements at that point to

A

Wall, Z asked him who owned the jacket.

you?

Wall, first of all, as I was discovaring the items, he
quickly said, "That's not my jacket."
And so after Z h ad advised him of his rights,
I asked him whose jacket it was.
Q

As you were hand ing him tha jacket, he had

never made any statement with regard to ownership of
the jacket before, had he •
A

That's correct.

i

It was when Z started to

discover these items in the jacket that he made the
statement, "That's not my jacket."
Q

And then what did you say when he said,

"That's not my jacket?"
A

Z finished retrieving tha itams, Z placed him

under arrest, then I read him his rights, and then we
had a conversation.
Q

Did he agree to speak with you?

A

He did.
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Q

And what did you say?

A

I asked him whose —

I asked him who owned

the jacket.
He said a friend left it in the pickup.
I asked him what friend.
Q

And what was his response?

A

At that time he got kind of nervous.

lips started to shake a little bit.
stuttering.

His

He was

And he said something to the effect of,

"Ah, ah, it f s just a friend."
Q

Was there a time lapse between your question

and his answer?

I

A

There was.

He was thinking of an answer.

Q

At least it appeared to you he was?

A

Correct.

Q

And he answered what?

A

He said, "It's just a friend I know."

Q

And then how did you respond to that?

A

I said, "Wha^s the friendfs name?"

Q

And what was his response?

A

He paused.

He thought for a minute.

And

then he said, "Kelly Ebell."
Q

Okay.

And what did you say to that?

A

I confirmed what Kelly's name was.

name was spelled E-B-E-L-L.

His last

I asked him a little bit
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about Kelly.
He said he was 23 year's old.
I asked him where Kelly lived.
He told me he didn't know the address.
I asked him what his phone number was.
He was not able to produce a phone number.
Q

Did you believe these statements?

A

No.

Q

Why?
MR. ADAMS:

I object.

MR. LEAVITT:
officer was there.

That's irrelevant.

Your Honor, I believe the

He was able to observe the

defendant's demeanor and presence.

And I believe he's

competent to testify, and that it is indeed relevant.
THE COURT:

Anything further?

MR. ADAMS:

No.

THE COURT:

Well, I guess why or why not he

didn't believe the defendant at that point in time is
not relevant.

The mere fact that he did not believe

him may come in.
Q

(BY MR. LEAVITT)

Just so I can get my train

of thought, did you believe the defendant?
A

NO.

Q

What happened next?

A

That's when I conducted an inventory.
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1 handcuffed Mr. Maycock, placed him in my patrol car,
and then I conducted an inventory of the vehicle.

And

the vehicle was towed by May's automotive.
Q

What happened next?

h

I then transported Mr. Maycock to the Juab

County jail, and I gave him field sobriety tests.
Q

What were the results of those tests?
MR. ADAMS:

irrelevant.

Again, your Honor, they're

It does not go to the charges here.

MR. LEAVITT:

Your Honor, the officer has

testified to his training and experience with regard
to the detection of methamphetamine use, and I believe
it's competent testimony because the results of the
feed sobriety demonstrate or go to the evidence that,
in fact, Mr. Maycock had possessed methamphetamine.
MR. ADAMS:

I think the evidence of the

methamphetamines in the green vial with a report on
what they are go to what he possessed.

We're not here

for a use case.
MR. LEAVITT:

Clearly, your Honor, one must

possess before one uses, and evidence that would
indicate use clearly substantiates a case for
possession.
THE COURT:

Approach the bench, counsel.

(Bench conference held off the record.)
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THE COURT:

I 1 !! allow at this stage the

1

response to the question and nothing beyond that,
counsel.
MR. LEAVITT:
Q

Thank you.

(BY MR. LEAVITT)

Officer Swain, did you

conduct field sobriety tests to help you determine
whether or not the defendant had possessed
methamphetamines?
A

Yes.

Q

Thank you.

Now, let me shift gears a little,

Officer, and ask you about the coat that Exhibits 3
through 7 were located.
MR. ADAMS:

Did you keep --

I would object, your Honor.

I

believe it was the testimony that the clip, Exhibit 4,
was not in the coat and was found pursuant to
another

--

MR. LEAVITT:
THE COURT:

I apologize.
It was found elsewhere.

I'll

sustain the objection.
Q
jacket?

(BY MR. LEAVITT)
I'm sorry.

What were the items in the

I've got my numbers mixed up.

A

The items in the jacket were Nos. 3 through

Q

No, four was not; is that right?

A

Correct.

7.
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Q~

Would it be

—

A

Three, five six and seven.

Q

Three, five, six and seven.

Do you recall

the jacket?
A

I do.

Q

Can you describe it for us?

A

Yes.

Q

Please.

A

It was light blue in color, denim jacket.

It

had pockets in the front.

3

A Levis jacket; is that's correct.

A

It's not a standard Levis jacket.

little bit different model.

It's a

I didn't really pay

attention to who the manufacturer was, but it was a
denim typ* jacket.
Q

Did you take possession of the jacket?

A

No.

Q

Why?

A

Because our evidence room isn't big enough to

contai n everybody's jacket and suitcase and things
like that that contain controlled substances.

We have

to try to limit it just to the items of suspected
contra band.
Q

Do you recall the size at all, the general

size, of the jacket, big, small, medium?
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A

It was smaller than what would fit me.

Q

Wouldn't have fit you, you say?

A

No.

Q

Nov, Officer, Exhibit No. 2, which if you

recall i s this film canister that contains what
appears to be a portion of a ball point pen tube, if
you lift. the cap of Plaintiff's Exhibit No. 2, is
there a particular odor -- based on your training and
experience ara you abla to detect an odor in the
canister ->
A

Right now?

Q

Yes.

A

Actually there is.

There's an odor from the

marijuana pipe being stored in the same bag.
Q

Was that odor not there at the time?

A

No, it was not.

Q

The pen canister, have you seen items similar

to that on prior occasions?
A

Yes.

Q

In your training?

A

Yes.

Q

And in your experience?

A

Correct.

Q

Can you detail, based on your experience and

your training, what that item -- what you believe that
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Item to be used for?
MR. ADAMS:

I object, your Honor.

have Improper foundation.

I think ve

That's an altered pen

canister, as I believe he's testified to.
be used for a number of things.

That could

And to just pick out

something, I think, would be prejudicial and very
speculative.
THE COURT:
objection.

I'll allow him to respond over

I think there's sufficient foundation*

He

may respond.
THE WITNESS:

Okay.

I donft recall the

question specifically.
Q

(BY MR. LEAVITT)

Do you have a belief as to

what the pen tube was used for?
A

I do.

Q

Can you please tell us.

A

I believe that that tube is used for inhaling

powdered controlled substances, cocaine and
methamphetamine.

In this case, obviously, I believe

it was used for the use of methamphetamine.
Q

Why do you believe that?

A

First of all, as was stated before, I have

seen cut off pieces of pen like that used before for
inhaling methamphetamine.
Secondly, film canisters are used for
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containing controlled substances, both marijuana,
cocaine, methamphetamine, all different types of
controlled substances, often.

Whenever we see them on

a search, ve always look into them because so many
times there 9 s controlled substances in them.

The fact

that that1a inside of that film container even
heightens my suspicions of that.
And then lastly, the fact that it's in a
vehicle with these other items of drug paraphernalia
and the methamphetamine further heightens my belief
that that is a snorting tube for methamphetamine.
Q

In fact, wasnft Exhibit No. 7, which is what

you believe is methamphetamine, in the same packet as
the film canister?
A
pocket.

Actually, the film canister was in the door
This tube was in the same pocket as the

methamphetamine•
Q

When you're referring to this tube, are you

referring to Plaintiff's Exhibit No. 6?
A

I am.

Q

Based on your training and experience, do you

have the same opinion with Exhibit No. 6 as you do
with the pen tube, Exhibit No. 2?
A

I do, but there's one other item that

heightens my suspicion.

Also in the pocket with this
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tube, the methamphetamine, was a razor blade.

And the

purpose of that razor blade in the use of
methamphetamine is to chop those little rocks or
little chunks up into a powder, and you form them into
a straight line.

And then they put the tube into

their nose, and they snort that line of
methamphetamine.
Q

All right.

Based on your training and

experience also, Officer, are you able to form an
opinion as to how many uses of methamphetamine would
be contained in Plaintiff's Exhibit No. 7?
A

Probably a minimum of two.

I have met

individuals who claim to use this much in one dose,
and I have met other individuals that claim they only
use -- in a quarter gram of methamphetamine -- they
can get six or seven hits off of a quarter gram.

So

there's a range there, this being above the top end of
1 that range.
So, yes, there would be at least one hit of
methamphetamine, one and a half, probably at least two
hits of methamphetamine here.
According to my training, I have received a
directive that says that a dosage unit of
methamphetamine is five milligrams.

That to me seems

kind of small, but that's what I received in my
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training

Q

e

All right.

N O . 4 and N o . 5.

I show you Plaintiff's

Can you based

Exhibit

on your training

exp erience give us an opinion as to what those

and

items

are used for?

A

This is a marijuana pipe*

mar ijuana inside.

You put the

You light a lighter or match on

thi s end , inhale, and it burns the marijuana

through,

putting ibhe smoke into the lungs.
Another thing about this ]pipe is the residue
inside can

—

MR. A D A M S :

Object, your 1Honor.

It's not

res ponsi'**e to the question.
THE C O U R T :
may proceed with your

I'll

sustain «that objection.

You

question.

Q

(BY MR. LEAVITT)

A

To smoke m a r i j u a n a .

Q

Thank y o u .

How was that pipe used?

And the other exhibit, what was

the numbiftr?

A

Exhibit N o . 4.

Q

Yes.

A

It has a burned mark on the end.

to believe it's used for smoking m a r i j u a n a .

It leads me
What a

per son will do is make a marijuana joint --

Q

When you say, "Joint," you mean a cigarette?
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A

Cigarette.

They will put the end of the

joint on this clip and smoke it.

The reason they do

that is they don't want to waste the marijuana.

If

they do it with their fingers, theyfre going to burn
their fingers when the smoke it right down to their
fingers.

But if they have a little clip, they can

jsut smoke it right down to nothing without burning
their fingers.
Q

I think thatfs all I have, Officer.

Thank

you.
THE COURT:

You may cross-examine, counselor.

MR. ADAMS:

Thank you, your Honor.

CRQgS-EXAmNATIQE
BY MR. ADAMS:
Q

Officer, when you inventoried -- let me clear

up just a couple things that I'm a little unclear on
and possibly the jury might be.

What type of a

vehicle was it that Mr. Jarvis was driving?
A

It was a 1990 Toyota pickup with a shell on

Q

Did it have an extended cab?

A

It probably did.

it.

I think it did, but I donft

recall for sure.
Q

And the shell covered up the back so if it

would rain, the things in the back of the pickup truck
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wouldn1>t get wet; is that a correct description?
A

That's a pretty good description.

Q

If it didn't leak.

A

That's correct.

Q

Do you recall if the cab of that vehicle had

free access to the baclc of the truck from inside the
cab, in other words, the window partition not there?
Yeah, I believe it did have access to the

A
bed.

I recall during the inventory I reached back

there.
Q

It was Thanksgiving morning around 9, 9:30?

A

Well, 20 after 9 is the time I documented.

Q

Did you ask Mr. Maycock where he was going?

A

I don't remember.

Q

Do you recall him saying he was going to a

family dinner with his family in Scipio?
A

I think he said Fillmore, but I don't know.

I do recall him
Q

Fillmore or Scipio.

A

I recall him saying he was going to

Thanksgiving.
Q

Isn't it true that sometime during this

arrest and detention that part of his family even
stopped?
A

Correct.
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Q~

His sister and someone else?

A

Sister and brother-in-law, I believe, is who

they were.

Q

They were in another vehicle.

Okay.

Nov, in the jacket that we've been

speaking of, did you say a blue kind of Levis jacket?

A

A light blue denim jacket.

It was not the

brand of Levis, but I'm not sure.

Q

It had other things in it besides the items

that you »ve described, didn't it?

A

I don't recall.

Q

Do you recall it having some money,

approx:imately 40 bucks in one of the pockets?
!

A

It may have, but I don't recall that.

Q

Does your report indicate that?

A

My inventory report?

Q

Yes.

A

No.

And if he kept the jacket with him to

the ja il,, it wouldn't be in my inventory report.

That

inventory is specific to the items towed.

Q

Isn't it also true that there were other

items in the back of this pickup?

A

He had a large speaker system back there.

Q

Musical system?

A

Yeah.

Q

He also had a large duffel bag with items of

And he had items of clothing, tools.
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clothingf inside.
I show two sleeping bags, four CD's, a bucket

A

with too Is, tool box with tools, large blue bag with
clothing

*

Did you inventory the blue bag and clothing?

Q

Did you go through that?
A

No, I documented this was a large blue bag

full of clothing.
Q

You didn't search inside that at all?

A

Sure, I looked inside to see what was in

there.

And when I have concluded it was just

| clotheing, I documented a large blue bag with
clothing
Q

Do you recall another coat in there?

A

I don't recall.

I would categorize that as

clothing
Q

Did you go through that clothing that was in

the bag to see if there was anything like this in the
pockets of that bag?
A

Probably squeezing just to see if there was

anything hard at all.
Q

And isnft it true you also inquired about

whether there were things inside of those large
speakers •
A

1

Yes.
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Q

So through your inventory it's these items

that you found through your search of the vehicle, I
take it.
A

These are the items that I felt were

pertinent to this drug case.
Q

Mow, why did you detain the Visine?

A

Because people that use marijuana use Visine

often to take the red out of their eyes and take the
irritation out of their eyes that's caused by the use
of marijuana.
Q

Probably over --

Not all people that use marijuana use Visine,

do they?
A

Probably over 50 percent of the marijuana

cases that I've been involved in have Visine present,
so not all.
Q

Visine is also a substance that's used by a

lot of people who don't smoke marijuana for allergies
or eye irritation or pollen in the air or all kinis of
things?
A

Yes.

Q

It's one of the nation's most widely known

and used substances, is it not?
A

Yes.

Q

This film canister.

In your search of

vehicles have you ever seen film canisters not boing
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used for drug purposes?
A

Yes.

Q

Probably amen change in them, pen tops.

There's )at lot of other things other than drugs that
can be used in this?
A

Usually it's drugs or film, but occasionally

there will be son* change in one.
Q

Do you have any indication that that pen top

inside of there was purposely altered, or could it
have been broken?

Does it appear to you —

I'd like

to know if you feel like there's something there that
| gives you some insight into it that maybe I wouldn't
have?
A

It looks like it's been cut, and it looks

like it was cut free hand because the cut is not
straight •

1

Q

Could it have been broken?

A

I don't believe so because a break usually is

a little more jagged than that, but it is possible.
Sometimes breaks are clean.
Q

And let me ask you as to this clip situation

here, if I may -- if you can't see and you've lost
your glasses, you kind of have a problem if you can't
find them, I suppose.
You've characterized this as a clip used for
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smokingr marijuana.

What other kinds of things are

these things used for?
A

I've seen girls put feathers on them, put

them ini their hair.
Q

Isn't this actually quite common with hat

decorations and Indian feathers, and especially in
maybe ai more rural western type of area you see that
apparatus used quite often with feathers?
A

I don't know if I would say quite often, I

have seen it used.

1

°

Certainly, you've seen a clip used for lawful

and app ropriate purposes?
A

I have seen it before, yes.

Q

You've characterized a burn on the end of

that.

I've looked at it.

Tell me why you think

that f s a burn.
A

If you heat up metal and cool it off, there's

a discoloration.

That's what it likes like.

Also

it's a dark color like a burn that would be on metal
if you heat it up and cool it off.
Q

That's just simply your opinion.

You haven't

had it looked at or analyzed or anything?
A

I've worked in a machine shop before and

heated up and tempered steel.
Q

Well, that isn't tempered steel, is it?
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A

Actually you could argue that the end of it

might be now now that it's been heated and cooled.
Q

And the rest of all those items that you

found were in this jacket that you say was in the cab
of the car?
A

The pipe, the methamphetamine, the razor

blade, and the metal tube were in the jacket.
Q

Would it be your thought that this tube would

be used similar to the white tube that we were talking
about?
A

Yes.

Q

Now, this one isn't cut or altered, is it,

that you can see?
A

Not that -- you know, probably not different

from what the manufacturer did with it.
Q

Do you have any idea what that kind of a tube

is normally used for or where you'd get one or why?
A

You can purchase this kind of thing from any

metal distributor, but it's got a little cut in it
here.

It obviously has some legitimate purpose.

I

don't know what.
Q

I suppose most any item can be used wrongly

or rightly that you can think of; isn't that true?
A

True.

Q

Even that pipe there could have legal tobacco
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in it as opposed to illegal marijuana.

That's a

possibility.
A

That's correct.

That's correct.

Q

So really it's not -- except maybe for that

pipe, it's the cumulative aspect of all of those items
that is troublesome to you, not each individual item
on its own.
A

Would that be a true statement?

When I find in a car while searching that

item right there, I know that there's 90, 95 percent
chance that that is used for snorting illegal
controlled substances.

I just don't find legitimate

purposes for cut off pen tubes.
Q

I don't know of any.

Is a cut off pen tube more prevalent in your

15 to 20 cases than should we say a metal tube like
that?
A

Yes.

Q

Have you found in those 15 to 20 cases more

pen tubes -- cut off pen tubes than shall we say metal
tubes?
A

I have.

Q

Okay.

So the metal tube is a little bit

stranger to you than the plastic tube?
A

Well, the reason why is people have access to

the pen tube more than they do this type of a tube,
and that's obviously going to be why they use it more
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often.
Of course, yeah, I would have to agree that
the reason why this heightens my suspicion is because
it is found with the razor blade, found with
methamphetamine and marijuana*

Marijuana is used with

methamphetamine.
Q

One tube would be interchangeable for the

other tube if your assumption was correct, would it
not, that the metal tube or plastic tube could be used
for th e ingestion of these illegal drugs?

And to have

two of them might be surplus?
A

Yes, and that's not uncommon either.

A lot

of peo pie that use drugs have several pipes, several
tubes, several items of paraphernalia.
Q

I'd like to know just a little bit more

about -- because I'm not too good about these things.
And I believe you said that this report that we've
agreed to has quantified what's inside of this little
tube; isn't that so?
A

The report states methamphetamine was

identified in the plastic container.
Q

Didn't it say how much?

A

The total weight of the white solid was 130

milligrams.
Q

What would you take that to mean?

Would that
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mean how much is in there r ight now, or how much was
in there before they took some to test it?
A

They weigh it, and then they take <& portion

of it and analyze it.
Q

Okay.

A

So in the process of analyzing it, at least

with the liquid analysis, some of it may have been
But I think with the computerized analysis,

used up.

they can do it and then put it back in.

If<ye watched

them do .it before, and I be lieve that's how they do
it.
Q

Do you know which occurred on this test?

A

They would have done both of those

their standard procedure.
of those tests.
Q

I believe.

That's

They would have <lone both
I wasn't there .

Does that piece of paper, the report of these

tests, d<Des it tell you?
A

No.

Q

It doesn't say what kind of test, whether

they used both, or how much they used, or anything
like that?
A

The test just said that methamphetamine was

identified in the plastic container.

The total weight

of the o ff-white solid was 130 milligrams.
Q

Okay.

Now, let's just get back -- I'd just
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like to roll through this whole stop and everything
just one more time.

This stop was not originated

because of any erratic or improper driving pattern,
was it?
A

No.

Q

It was instigated because you saw as you

passed the Maycock vehicle that that truck did not
have a front license plate on it; isn't that true?
A

That's true.

Q

Now, do you recall if you saw that directly

or if you saw that through your mirrors, or do you
remember how that occurred as you passed by this
vehicle?
A

As I passed, I looked to my right and saw it

was not on the vehicle.
Q

So he was in the right-hand lane, the slow

lane, if I may, and you were in one of the fast -- the
fast lane going past on his left?
A

That's correct.

Q

So you looked over and you directly saw that,

as best you recall?
A
there.

My car is kind of low, so it's just right
His pickup is higher.

So I just looked to the

right, and I could see it was not on there.
Q

Okay.

And then you pulled him over?
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A

I did.

Q

Nov, from the time that you pulled him over,

I believe you looked and then you kind of faded back,
if I understood it, and then got back over behind him,
and then put on your lights to pull him over or
however ;you pulled him over?
A

Correct*

Q

Did you have your siren or your lights?

A

My lights.

Q

Did you have him in view at all times while

you were doing that?

Let me ask you this.

Isn't one

of the f ollowed procedures in a stop such as this is
that you , as best you can, keep the driver in your
view so they don't in fact get rid of drugs or
paraphernalia or throw them out the window or hide
them someplace else in the car?

Isn't that pretty

good standard operating procedure for an officer to
follow?
A

For me it is, yes.

I try to watch for those

kinds of things.
Q

Did you try to watch for those kinds of

things this time?
A

I don't remember.

Q

If you would have seen Mr. Maycock take

something that he had in his possession or control and
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put it inside of a pocket to a jacket,, wherever it was
in a car, donft you think you would have observed that
during the time you observed the plate and stopped it?
k

It's possible, unless he was sneaky about it.

With a camper shell, it makes it more difficult.

It's

higher than a Mustang, which makes it a little more
difficult*

But if did that, it's possible I would see

him reaching.
Q

But, in fact, you didn't see that sort of

activity on Mr. Haycock1s part?

1

A

I don't recall.

Q

Pardon me?

A

I don't remember.

Q

Wouldn't that have been something you would

have remembered and maybe even put in your report if
1 in fact you had seen it?
A

If at the time of writing my report I

remembered that, it would have gone in the report.
But there are times that so many suspicion things
occur during a stop that I do fail to document a
couple simply because I don't have it all on videotape
or I don't remember or whatever.
Q

Let me just ask you, are there any other

things that you remember now that you didn't put in
your report after you looked at your report that was
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of a sus picion nature?
A

Yes.

Q

What was that?

A

During the traffic stop, once we started

talking about searching the vehicle, Mr. Maycock
became very paranoid, very fidgety, very aggressive
and abrasive towards me as a lav enforcement officer.
Q

Is that after he had asked you not to search

his vehi cle and you said you were going to anyway?
A

That9s when I asked, "Can I sea rch the

vehicle? 99
Q

That triggered that entire response.

And he said, w No, you can't."

his first
A

Wasn't that

—
Yes, and that answer was in tha t fidgety,

aggravated, paranoid way.
Q

But his words were simply, "No, you can't

search my vehicle"?
A

"No," is what he said.

Q

So it's your characterization o f his

demeanor —

and you didn9t put that fidg ety type of

demeanor in your report?
A

I'm not sure if I did or not.

Q

Okay.

Now, other than what you seem to

characterize as in that pipe that was in the jacket
pocket, you found no marijuana, did you, in your
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search?
h

Other than what's in the pipe, I did not find

any other marijuana.
Q

Is this the pipe?

A

It is.

Q

Nov, is this designed to store marijuana as

well as use it or just use it, if you know?
A

Usually a person will put the marijuana in it

and smoki3 it immediately.

Or if they're going to

! smoke it an hour later, they'll put some in it and
then the]f'll have it all loaded and ready to go for
when they do want to smoke it.
You would not purchase marijuana and contain
it in that.

You would contain it in whatever you

purchased it in and then put it in that item to use.
Q

Is that a one hit, two hit —

how much

marijuana does that pipe hold?
A

Looks like it holds ma ybe a 32nd of an ounce

or maybe less of marijuana.

I can only estimate that

it might take five to ten hits.

Of course, that's

variable whether a person takes a long drag or a short
drag.
Q

When you inspected the contents of that pipe

that day , did it appear to you warm or recently
smoked, <or do you have an opini on on that?
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A

I personally have never found a warm pipe,

and thi s was not warm.

Even though I know that people

have been smoking it, right at the time I'm pulling
then over it wasn't vara.
Did it have any unused marijuana in it, or

Q

did it have just what -- I would suggest that residue
to me s ays that there really isn't anything left in
It 9 s just what is left over.

it.
A

piece.
Q

I didn't really dig in to see if there was a
No, it appears to be mostly burned up.
Did you ever attempt to locate a Kelly Ebell

or however you say it?
A

I called information in Salt Lake and asked

the operator if they had record of anybody by that
name in the Salt Lake area, Salt Lake County area, and
I was not able to find any record.
Q

Now, I believe your direct testimony was that

when he said -- Mr. Maycock said he was cold, he
wanted to get back in the vehicle; isn't that so?
A

He asked me if he wanted to get in the

vehicle and said that he was cold.
Q

He didn't ask to put that jacket on.

He

asked to get back in the vehicle.
A

That's correct.

Q

And it was you who suggested he put that
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jacket on, not him.
A
on."

I asked him, "Do you want to put this jacket
And he said, "Yes."

Q

Was there any conversation about his clothing

in the back of his truck, about maybe putting his own
jacket on?

Do you recall any of that?

A

No, I don't recall that.

Q

Would you call it a good investigatory

technique to handle, as you did, all this purported
evidence that you took out with your hands without
gloves or without holding it in something else to
preserve fingerprints?
A

I never use gloves.

I successfully develop

scores of cases, so I would have to say yes.
Q

But if there had been fingerprints on there

and none of those fingerprints belonged to the
defendant, then by you handling them and putting your
fingerprints on there or messing up those other ones
would be a bad investigatory technique, would it not?
A

In theory.

I don't agree with it because

even with gloves on you're going to be smearing those
prints off.

When you have gloves on and you have a

gun, you pick up the corner.
try to save those prints.

You don't wipe it.

You

Even if with a glove on,

it's hard to open this and see if there's marijuana in
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it without destroying whatever prints are on it.
Certainly, upon this, looking at it, you know, you're
destroying all the fingerprint evidence on that
methamph etamine even with gloves on*
Q

Certainly there are techniques that law

enforcement have to minimize that problem.
A

I have been very unsuccessful in getting

fingerprints on containers of drugs, so I really don't
have a lot of faith in their ability to pull
fingerpr ints off these types of items.
Q

But at any rate, they weren't run for

anyone's prints?
A

No, fingerprints weren't analyzed.

Q

Other than what was in the little vial, none

of them were -- you requested none of them to be
tested t o see if they contained fragments or traces of
drugs or anything on them other than the vial?
A

This is the only item that I requested they

analyze was the substance in the green container.
Q

Okay.
MR. ADAMS:

I don't believe I have anything

further, your Honor.
THE COURT:
MR. LEAVITT:
THE COURT:

Any redirect?
No, your Honor.
The State rests?
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MR. LEAVITT:

The State rests.

MR. ADAMS:

Your Honor, may we have ten

THE COURT:

You may, sir.

minutes?
Ladies and

gentlemen of the jury, we*11 take a ten-minute recess
I'm going to excuse you at this time and caution you,
as I have done in the past, not to discuss the case
with anyone, not to attempt to learn anything about
this case outside this courtroom.
notes, don't show those to anyone.

If you've taken
Avoid any radio,

T.V. or newspaper comments relative to this case.
And with that, we'll excuse you at this time
and take a ten-minute recess.

Thank you.

(Brief recess taken.)
(Further proceedings were had, but have not
been requested to be transcribed.)
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A.

It's either a Class C misdemeanor or

an infraction.

I'm thinking it's a Class C

misdemeanor but I'm not sure on that.
Q.

Other than those items that you've

testified to today did you find any marijuana at
all in the truck?
A.

Inside of the pipe there is marijuana

residue.
Q.

Residue?

A.

Well, there's ashes and leftover marijuana

and the gunky tar that exists inside of pipes and
bongs and things.
Q.

Has that pipe been sent for evaluation at

any crime lab or anything for what in fact is in
it# if anything?
A.

No.

Q.

Has it been fingerprinted at all to

ascertain if the defendant or any other
fingerprints are on it?
A.

No.

Q.

Why not?

A.

Because I handled them as I discovered

them, and I usually don't on personal use cases.
Q.

Other than what you feel is residue in --

this red item that you talked about has residue?

Addendum C
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was, but he did give me the name of Kelly Ebell.
He said that was B-b-e-1-1.
Q.

Did he spell it for you?

A.

He did.

Q.

Did he give you an address?

A.

No.

I asked him about an address and

phone number and ha was not abla to giva ma that.
Q.

Z assume that mile marker 217 is within

Juab County; is that correct?
A.

It is.

Q.

What did you do after you advised him of

his rights and asked him these few questions?
A.

I placed him into my patrol vehicle and

started to do an inventory on the vehicle prior to
having it towed.
Q.

Did you advise him that he was under

arrest?
A.

I did prior to advising him of his Miranda

warnings•
Q.

What did you do next?

A.

Well, there was one item of interest found

in the inventory.

There was a roach clip also

during that inventory that Z found and kept*
Q,

Where did you find that?

A.

It was inside of a pouch hanging from the

1

15
steering column*
Q.

Is this after you had advised him that he

was arrested that you found this roach clip?
A.

Yes.

Q.

Is that the last item that you found that

you placed in the -A.

Yes, yes.

Q.

All right.

What happened after you

finished your inventory?
A.

A wrecker towed the vehicle.

I

transported Mr. Maycock to the Juab County Jail,
and there I gave him field sobriety tests.
Q.

Okay.

Where did you do that at at the

jail, specifically?
A.

In between the booking desk and the door

that goes back into the holding cells.
Q.

What's that floor like?

A.

It's kind of a narrow hallway.

On one

side of the hall is a counter where the intoxilizer
machine is.

On the other side of the hall are two

holding cells with windows.

So there's a wall and

a counter.
Q.

What's the floor surface like?

A.

It's a linoleum-type surface.

Q.

How far do you think it is from the

?7

one

three, like that to 30.
Q.

To 30, and did he conduct \

A.

He did.

Q.

How did he pei

A.

Well, at 18 he raised his left ara up even

test?

Then ne crossed his right foot
over his left foot and put it down.

Then

back up as he was instructed and finished
test properly.
So that is actually two errors in that
test*

'

8

OIIO •

Ati4

putting

the foot down Is the other*
Q.
Mi

time after that did you ask

Maycock for any other tests or mCoiiTidt n;m, ••

after you finished your field sobriety?
*
go

»»h.

were going to

hospital and do a blood draw.

intent.

My

x form out and read him

his admonitions for the chemical test at lib
hospital.
Q

n4 H

h e s a y any t h I iivcf n "
!" t: e i; , i, u a s k e d h i m t o

get the blood draw?
A.
just walking next to me

my patrol car he was
He asked if ha haiJ I •

right to refuse the blood draw.

28

Q.

What did you tell him?

A.

Z told him that he had the right to refuse

the blood draw, but if he did refuse the blood draw
that he could.lose his driver's license for up to
1 one year e
Q.

1

And did he decide to take a blood draw or

did he refuse?
A.

Well, he told me at that point there's no

reason t o go to the hospital because under no

1

circumst ances was he going to give me permission to 1
draw- his blood.

[

Q.

Okay.

What did you do after that?

A.

I vent in and picked up the telephone and

I ca lied Judge Sharla Williams and I started with
the initial traffic stop and I explained to the
judg e st ep by step what had happened to that point
and I re guested a search warrant to search his
body

1

The conversation was specific to going to

the hospital and drawing blood.
Q.

And did she give you a telephonic search

1
J

warrant?
A.

She did*

Q.

What did you do next?

A.

We then vent to the hospital and blood vas

drawn.

I told Mr. Maycock that I vould testify

1

*J
that he
did

he
under protest.

promised him that

would

say that
Q.

Nov, did you get the test results from

this extracted blood?
4*

This morning I calls*

laboratory, and there were two -- wel
r • i i u e n "I it I i 111 fi 111 i 1 "in ii I if f" i "' r 11

'd

a i """ ,l, analysis fo r

methamphetamine.
Mr. William Stonebreaker
that does the THC analysis —

he's the one

t< >ld me that they

have quantified the methamphetamine analysis, and
that til: ler e

mi ::ri: o g r a •

methamphetamine

In his blood.
Stonebreaker |r s first name?

Q.

Wha !::: ii si 1 1 :i :

A.

William.

Q.

Where does he work at?

A.

At the State Toxicology Laboratory up

there.
Q .

W i l l i in

ml I 1

|

il

II'lli II II

III II i i ?

A.

At 9:30 this morning.

Q.

And when did you actually extract

Mr. Maycock's blood?
A.

On the date of the arrest.

<i 1 11 II i" I i o u is.

That's 10:56 a.m.

The time was
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11

i in i- 'i nil

i P nit conducted the test himself?

21

He did not # but 1 do know "Lit a I lie / , n IlI

3

the tests for the marijuana.

4

that conducts the tests 1! > i ( I't ,11 " tethamphetamine, as

5

isneral rule*

6

They can both do it back and
what they usually do.

7
8

Then there's a lads

Q.

What's Mr. Stontr's position at the crime

lab; do you know?

9

A

Hin9 m 1 n some

ot

10

about how they do things up there, but he is

11

supt

12
13

i posi ti ort o wer the toxicology lab.
Q.

Okay, and you said you spoke with him this

m i r" in I n g i

14

A.

Yes.

15

Q.

When was that?

16

A.

At. "i I : -' m.

17

Q.

Did he tell you when the written report

18
19

lable?
A.

He said as soon as he finishes quanti;

ig

20

the marijuana analysis, which he has a preliminary

21

screen as posit::l i i i f• : :i : IH C i „] s < a •

22

quantify it.

23

Q.

Now

He j it,s I: 1" i, i s I: ;:i

/ou completed all of these

24

tests with Mr. Maycock c- * K * ^*** ^* his arrest,

25

did you have an opinion as i„ y» whether urn mim«i::nt. lie was
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2

one-thousand t h r e e , l i k e t h a t t o
Qtduct t h a t t e s t ?

3

A

4

Q.

5

erform that test?
Well, at 18 he raisea

6

with his shoulder.

3

over his left

even

Then he crossed his right foot
lueu

81 his foot back up as

lifted

"•"* instructed and finishec

r

10

- actually two
xifting of the

12

1

__ __

he puttinr

the foot down *

13|
14

t

time after that did you ask
Maycoc*

information,

15

after you finished your field sobriety?

16

tuiu

l 7

we were going

go to the hospital and do

18

Intention was to get a DUI form unit .unci read him

19

his admonitions

20

hospital.

I
22

Q

i

i

t the

anything after you asked him to

get the blood draw?

23

A.

On the way out

24

just walking nex

25

right

patrol car "

refuse the blood draw.

—
A uhe
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Q.

What did you tell him?

A.

I told him that he had the right to refuse

the blood draw, but if he did refuse the blood draw
that he could lose his driver's license for up to
one year.
Q.

And did he decide to take a blood draw or

did he refuse?
A.

Well, he told me at that point there's no

reason to go to the hospital because under no
circumstances was he going to give me permission to
draw his blood.
Q.

Okay.

What did you do after that?

A.

I went in and picked up the telephone and

I called Judge Sharla Williams and I started with
the initial traffic stop and I explained to the
judge step by step what had happened to that point
and I requested a search warrant to search his
body.

The conversation was specific to going to

the hospital and drawing blood.
Q.

And did she give you a telephonic search

warrant?
A.

She did.

Q.

What did you do next?

A.

We then went to the hospital and blood was

drawn.

I told Mr. Maycock that I would testify

29
that he did it willim jly without a fight
di d it under protest

n«

Unit'

I promised him that

1

1 1 1 u 1 iiji

say that in court.
'

from

Q #

this extracted blood?
4.

Thi s morning I called the toxicology

laboratory# and there were two -- wel 1

I rd

requested an analysis for THC and an analy sis for
m e t h amphetamine.
Mr. William iStonebreaker

he's the one

nalysis -- told me that they
have quantified the methamphetamine analysis

and

that there is a .2 micrograms per milliliter of
methamphetamine in his blood.
Q

What i s Mr

Stonebrea&er's first name?

A .

W i 1 "1 i a in .

Q.

Where does he work at?

A.

At the State Toxicology Laboratory ~?

there.
M.

When did you call him?

A.

i 11 "' 1 111 li h i s in o 1; in i 11, g ,

Q

And when did you actually extract

Mr. Maycock's blood?
1

0n the date of the arrest.

at 10:56 hours.

That's 10:56 a m.

The time was

~1
the one that conducted the test himself?
A.

He

conducts

the tests for the marijuana.

I"»eri there's

conducts the tests for the methamphetamine, as
general rule.

They can both do ' *•- back and

forth, but that's what they usually
Q • . What' s Mr

II ,

S tonerf a p .* ,1, t I«, •

me

lab; do you know?
A•

He'

type

-- -L aun*c A

S- a lot

about how they do things up there, but he

4« *

supervisory position over the toxicology lab.
Q.

Okay, and you sa Id r'm

•.-» \ 111 r, v * i l n hi i iii l I n s

morning?
A.

Y

Q.

When was that?

A.

At 9:30 a.m.

Q.

Did he tell you when the written report

would be available?
A.

He

g

the marijuana analysis, which he ha?
scr

positive for THC also.

preliminary

n« just has to

quantify it.
Q.

Now

tests w .

in. lien you completed all of these
i" Ma y COL Ik

,

did you have an opinion as ro whether or not he was
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jacket on, not him.
I

on.

ill1!! i I I i i

"in i vi I in w a n t

to p u t this

jacket

said, "Yes
Was there any conversation about his clothing

in the back of his truck, about maybe putting his own
jacket on?
No,

recall any of that?
don't recall that.

Would you call it a good investigatory
technique to handle, as you did, all this purported
evidence that you took out with your hands without
gloves or without holding it in something else to
preserve fingerprints?
A

I never use gloves.

I successfully dev elop

scores of cases, so I would have to say yes.
o

But if there had been fingerpri

2

and none of those fingerprints belonged
defendant, then bv vou handling l lie 1111 run I f .M I; nriiq v •' J'"
fingerprints on there or messing up those other ones

In theory

1 don "" I iigree with i t because
smeari ng those

prints off.
gun

When you have gloves on and you have a
corner.

try to save those prints.

You don't wipe it.

You

Even if with a glove on,

open this and see J.J. there's marijuana in
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it without destroyin g whatever prints are on it.
Certainly, upon this , looking at it, you know, you're
destroying all the f ingerprint evidence on that
methamph etamine even with gloves on.
Q

Certainly there are techniques that law

enforcement have to minimize that problem.
A

I have been very unsuccessful in getting

fingerpr ints on containers of drugs, so I really don't
have a 1 ot of faith in their ability to pull
fingerpr ints off these types of items.
Q

But at any rate, they weren't run for

anyone's prints?
A

No, fingerp rints weren't analyzed.

Q

Other than what was in the little vial, none

of them were -- you requested none of them to be
tested to see if the y contained fragments or traces of
drugs or anything on them other than the vial?
A

This is the only item that I requested they

analyze was the substance in the green container.
Q

Okay.
MR. ADAMS:

I don't believe I have anything

further, your Honor.
THE COURT:

Any redirect?

MR. LEAVITT :
THE COURT:

No, your Honor.

The State rests?

Vonda Bassett CSR, RPR (801) 429-1080
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MR. LEAVITT:

The State rests.

MR. ADAMS:

Honor, may we have ten

minutes?
THE COURT:

IUU ma

ax*..

Ladies and

gentlemen of the jury, we 1 11 take a ten-minute recess
going to excuse you at this time and caution you,
have done in the past, not to

discuss the case

with anyone, not to attempt to learn anything about
this case outside this courtroom.
notes, don't show those to anyone.

Tf Y °u f

IS

taken

Avoid any radio,

T. V • ~r newspaper comments relative , i i,, r11 s case ,
A n d w i t h t h a t , w e 1 1 1 e x c u s e y o u at this t i m e
and t a k e a t e n - m i n u t e r e c e s s .

" r i m «i 11 ti y i i u .

(Brief recess taken.)
(Further proceedings
been requested to

t
transcribed.)
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T

+'n

*

an i n f r a c t i o n ,

either a CI ass ~ m i s d e m e a
I'm thinking

:

c

Class

I
Q.

O t h e r than those items that y o u ' v e

t e s t i f i e d to today did you find any m a r i j u a n a

-~

all in the truck?
1

inside -- the p i p e t h e r e is m a r i j u a n a

residue.
Q.

Residue?

A.

Well

t1 her** J,i ashes and leftover

marijuana

and the gunky tar that exists inside of pipes and
bongs and t h i n g s .
Q.

Has that pipe been sent

I 111

any crime lab or anything for what

M VA

lia l

LUIIII

I 11

fact is in

i1 in y til i nq ?

A.

Mo

Q.

Has it jjeeii f i n g e r p r i n t e d «w ~ ^

ww

a s c e r t a i n if the defendant or »r»v other
f i n g e r p r i n t s are on it?
A.
Q.

Why not?

A.

B e c a u s e I handled them as ± d i s c o v e r e d

them, and I usually don't on p e r s o n a l use c a s e s .
Q.

Other than what you feel is r e s i d u e in

this red item that yo mi i ni i i«i e ci . i it ,i n J u t i n as r e s i d u e .
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was, but he did give me the name of Kelly Ebell.
He said that was E-b-e-1-1.
Q.

Did he spell it for you?

A.

He did.

Q.

Did he give you an address?

A.

No.

I asked him about an address and

phone number and he was not able to give me that.
Q.

I assume that mile marker 217 is within

Juab County; is that correct?
A.

It is.

Q.

What did you do after you advised him of

his rights and asked him these few questions?
A.

I placed him into my patrol vehicle and

started to do an inventory on the vehicle prior to
having it towed.
Q.

Did you advise him that he was under

arrest?
A.

I did prior to advising him of his Miranda

warnings.
Q.

What did you do next?

A.

Well, there was one item of interest found

in the inventory.

There was a roach clip also

during that inventory that I found and kept.
Q.

Where did you find that?

A.

It was inside of a pouch hanging from the

15
steering column.
Q.

Is this after you had advised him that he

was arrested that you found this roach clip?
A.

Yes.

Q.

Is that the last item that you found that

you placed in the

—

A.

Yes, yes.

Q.

All right.

What happened after you

finished your inventory?
A.

A wrecker towed the vehicle.

I

transported Mr. Maycock to the Juab County Jail,
and there I gave him field sobriety tests.
Q.

Okay.

Where did you do that at at the

jail, specifically?
A.

In between the booking desk and the door

that goes back into the holding cells.
Q.

What's that floor like?

A.

It's kind of a narrow hallway.

On one

side of the hall is a counter where the intoxilizer
machine is.

On the other side of the hall are two

holding cells with windows.

So there's a wall and

a counter.
Q.

What's the floor surface like?

A.

It's a linoleum-type surface.

Q.

How far do you think it is from the

Addendum D
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one-thousand three, like that to 30.
Q.

To 30, and did he conduct that test?

A.

He did.

Q.

Hov did he perform that test?

A.

Well, at 18 he raised his left arm up even

with his shoulder.

Then he crossed his right foot

over his left foot and put it down.

Then he lifted

his foot back up as he was instructed and finished
the test properly.
So that is actually two errors in that
test.

The lifting of the arm is one.

The putting

the foot down is the other.
Q.

Now, at any time after that did you ask

Mr. Maycock for any other tests or information,
after you finished your field sobriety?
A.

Yeah, I told him that we were going to

go to the hospital and do a blood draw.

My

intention was to get a DUI form out and read him
his admonitions for the chemical test at the
hospital•
Q.

Did he say anything after you asked him to

get the blood draw?
A.

On the way out to my patrol car he was

just walking next to me.

He asked if he had the

right to refuse the blood draw.
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Q.

What did you tell him?

A.

I told him that he had the right to refuse

the blood draw, but if he did refuse the blood draw
that he could lose his driver's license for up to
one year*
Q.

And did he decide to take a blood draw or

did he refuse?
A.

Well, he told me at that point there's no

reason to go to the hospital because under no
circumstances was he going to give me permission to
draw his blood.
Q.

Okay,

What did you do after that?

A.

I went in and picked up the telephone and

I called Judge Sharla Williams and I started with
the initial traffic stop and I explained to the
judge step by step what had happened to that point
and I requested a search warrant to search his
body.

The conversation was specific to going to

the hospital and drawing blood.
Q.

And did she give you a telephonic search

warrant?
A.

She did.

Q.

What did you do next?

A.

We then went to the hospital and blood was

drawn.

I told Mr. Maycock that I would testify

29
that he did it willingly without a fight, but he
did it under protest.

I promised him that I would

say that in court*
Q.

Nov, did you get the test results from

this extracted blood?
4*

This morning I called the toxicology

laboratory, and there were two -- well, I'd
requested an analysis for THC and an analysis for
methamphetamine.
Mr. William Stonebreaker -- he's the one
that does the THC analysis —

told me that they

have quantified the methamphetamine analysis, and
that there is a .2 micrograms per milliliter of
methamphetamine in his blood.
Q.

What is Mr. Stonebreaker's first name?

A.

William.

Q.

Where does he work at?

A.

At the State Toxicology Laboratory up

there.
Q.

When did you call him?

A.

At 9:30 this morning.

Q.

And when did you actually extract

Mr. Maycock's blood?
A.

On the date of the arrest.

at 10:56 hours.

That's 10:56 a.m.

The time was
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the one that conducted the test himself?
A.

He did not, but I do know that he conducts

the tests for the marijuana.

Then there's a lady

that conducts the tests for the methamphetamine, as
a general rule.

They can both do it back and

forth, but that's what they usually do.
Q.

What's Mr. Stoner's position at the crime

lab; do you know?
A.

He's in some type of -- I don't know a lot

about how they do things up there, but he is in a
supervisory position over the toxicology lab.
Q.

Okay, and you said you spoke with him this

morning?
A.

Yes.

Q.

When was that?

A.

At 9:30 a.m.

Q.

Did he tell you when the written report

would be available?
A.

He said as soon as he finishes quantifying

the marijuana analysis, which he has a preliminary
screen as positive for THC also.

He just has to

quantify it.
Q.

Now, when you completed all of these

tests with Mr. Maycock on the day of his arrest,
did you have an opinion as to whether or not he was

